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ANSWERS 


For Robert Calder, to the PETITION 
given in againſt him by Thomas Cal- 


der and Alexander Fordyee, as 


cient falt Hydes, of Sucked Cow, and Drawing Ox, at the mak. 
ing (that is the determination) of ohn Naughty and Jobs Gil. 
gear, and in caſe of difference, the Seller obliges him to refer the 
faid difference to Alexander Fordyce, one of the Buyers, and he is obliged to 
deliver the Hydes at a Boat-fide in the Water of Weik, at any time the Buyer 
ſhould be pleaſed to call, betwixt and the firſt of June, under the failzie of 4 
lib. 10 ff. for each undelivered Hydezand another Penalty of 400 werks;for the 
which cauſe the Buyers were to pay 2000 werky, all conform to a mutual Con- 
tract. | | | | 

The Penalties of not delivery being 1400 werks, above two thirds of the 
price, the Buyers were more induſtrious to involve the Seller ina Penalty, than 
to compleat the Bargain, ED | 

The ſaids Buyers not having required the Hydes, till after the Dyet prefix2 
d was elapſed ; The ſeller ſuſpecting no evil, was ſtill willing to falfill, and 
that end did exhibite the Hydes, whereof the Buyers alledged there was 
68, inſufficient: And in the Month of January after the Bargain, there was a 
declaration emitted by GGilzear, one of the pretended Arbiters, and Fordyce 
te Overs-mans and one of the Buyers, beating, That 140 ot the Hydes were 
nſufficient, | 2 

Robert Calder being all that while either willing to fulfill, or be free of 
he Bargain, he was oblidged to keep his Hydes; and at laſt the Buyers charge 
Im for the Penalties, amounting to 3400 merks, which is 1400 wer more 


* 
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an the price. | | 

He Suſpend: d upon this reafon, that the oblidgment was to deliver at any 
me the Hydes ſhould be called for, betwixt and the firſt of of June, and the 

ydes not having b-en called for be: wixt and that time, he was free of the Pe- 

ty & the Birgain;zand that thothe Hydes were freely offered after the firſt of 

we, yet that free offer was a new Bargain; and if the Buyers were not ſa» 

ed to take them as they were, they might want them; But no Declaration. 
at Fordyce and Gilzean could make after the firſt of June could bind the Sel- 

tas as a D:creet Arbitral, becauſe any Submiſſion contained in the mutual 


ontxact expired the firſt of June. 


R Calder ſold to Alexander Fordyce and Thomas Calder 440 ſufñ. 
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My Lord Haleraig Ordinary found it relevant to eleide the Charge, and 
that the Chargersdid not require the Hydes before the firftof Jane, and like- 
wiſe foundthe Anſwer relevant,that the day of deliverywasprorogat of conſent 
the prorogation be proven Scripto vel juramento: And likewiſe the Ordinar 
found that the Subſcribing of the Declaration and Decreet long after the 
day to which the Delivery was alledged to bu prorogat, could not oblige 
the Seller. | | 

The Charpers reclaim by a Bill, and alledge 1. That albeit they were 
bound to Call forthe Hydes betwixt and a preciſe day, yet it was ſufficient 
to prove by Witneſſes that they did accordingly call for the fame, becauſe if 
they had taken an Inſtrument, the fame would have been fufficieatin which 
caſe it is not the inſtrumerit hut the inſtrumentary Witneſſeſſes that prove. 
It is anſwered witneſſes may prove a Point of Fad, but the: emiffion of 
Words is not probable by Witneſſes, | | 

The Chargers might prove by Wilueſſes at Whae ie he came with. their 


Boats to Wick, becauſe that is matter of Fact, but they can never be allowed 
to prove by Witneſſes what is ſpoke or communed with the Suſpender anent 
the delivery of the Hydes; and much leſs could they prove the terms of a new 
Communing, to prorogat the delivery, and a Written Submiſſion contained 
in the firſt Contract. For truly if the Point were nicely conſidered, the firſt 
Contract containing a Submiffion, being by Writ, and the Buyer being the 
Over · man that Submiſſion could not be prorogat without Writ 5 So that 
albeit a Communing had paſt, it was not relevant. But the Suſpender hath 
not need to recurt to that point, becauſe the Ordinaries Interloquitor will do 
his buſineſs, it is ſufficient for him that ſuch a Communing is not probable 
by Witneſſes; and if in any caſe Witneſſes be rejected to prove the emiffion of 
Words, it is moſt reaſonable to rejeR the ſame in this. 

And whereas it is alledged, thatas the ſame would have been probable by 
an Inſtrument, ſo likewiſe by Witneſſes without an Inſtrument, becauſe it is 
the Witneſſes and not the Inſtrument that prove. 

It is Anſwered, ſuppoſing the new Agreement and Communing would have 
been probable by an Inſtrument, and the Inſtrumentary Witneſſes, which the 
Suſpenderdenyes, yet the Point would not be probable by Witneſſes with- 
out an Inſtrument : For it is moſt certain, that many things are probable by 
Witneſſes adbibite by way of Inſtrument, which are not probable by Witneſ> 
ſes without an Inſtrument, and eſpecially what relates to emiſſion of words; 
and the reaſon is plain, becauſe Witneſſes are regularly ready to miſtake and 
vary upon emiſſion of words, that the Law doth not truſt their teſtimonies in 
that point, but where they are called to a particular notice and obſervation, 
by taking Inftruments at the time, and in preſence of the Party, there theWit- 
neſſes obſervation is fixed, and the Party hath the opportunity to ſay any 
thing inpreſence of the Witneſſes that may clear himſelf, and all is marked, 
& Signed by the luſtrumentary Witneſſes: Therefore there is much more reaſon 
to truſt their Teſtimonies, to fortify an Inſtrument containing the whole mat- 
ter of Fact, than to take their Depoſitions upon the emiſſion of words, ex poſt 
faFo, which they might eafily miſtake, or relate the one half, and neglect or 
forget the other, which the Law has never allowed in any cafe, and therefore 
the. Iaterloquitor of the Ordinary was juſt, finding the Prorogation by Word, 
was only probable by Writ or Oath. 1 


1 
tt is further alledged, that upon the 53. of June, there was a full iaſttru- 
ment taken of the Suſpenders offer to deliver, and of the Chargers teſulal, in 
reſpe& of the inſufficiency ; which I uſirument joy ned with the offer to prove 
by Witneſſes, the Chargers came, that they required and communed as afore- 
ſaid, is ſufficient, ſeing the Poſterior offer in effe4 implyes the Protoga- 


tion. e ee 
It is Anſwered. 1. The Suſpender's willingneſs inſtautly to Compleat the 
Bargain implyes no Prorogatian, for he hasmade the ſame Offer ſeveral times 


fince this Proceſs Commenced; And che truth is, be has been. under this 
Diſadvantage, that he has been Obliged to keep the Hydes till this Day, and 
is yet willing to Deliver, but will never refer the Sufficiency to the Chargers 
or his Arbiterz And his willingneſs to fulfill the Bargain was the ſame way 
as it now is to perform the ſame bona fide, without any Quality or unjuſt 
Condition. 

2, It may be evident to the Lords; as any thing ean be, that the Condi- 
tions on the Charger's part were not, nor could not be Fulfilled before the 
Fit of June, becauſe they pretend only to have come to Meik upon the 30 
of May, which 30 of May was upon a Saturdey x Upou the Sabbath, the 
I.f ot May they could do nothing, becauſe it was nu Lawtul Day, and they 
did not come on Saturday till the Sun ſet, after which, there was not time to 
make choice of ſuch a Number of Hydes; And farder, one of the Boats came 
not till the Sabbath, 

The Chargers alſo Reclaim againſt the laſt Point of the Interlocutor, finding 
that the Decreet Arbitral pronounced in January, long after the Day of Deli- 
very was Null. 

As to which it is alledged, that the Submiſſion contained in the Contrad be- 
ing five die, the Arbiters might pronounce a Decreet Arbitral at any time, at 
leaſt within a year. 

It is Anſwered, The Submiſſion was reſtricted to the firſt of June, in as 
far as the Obligment in the Contract, containing their Submiſſion bears, that 
the Seller ſhould deliver the Hydes at the Making, or Deciſion ot the Perſots 
therein · ment ioned And in caſe of Variance at the D termination of the Overſ. 
man, at any time the Buyer ſhould call, betwixt and the Firſt of June then 
ixt. 

Now the Obligment to Deliver at their Sight and Determination being bes 
twixt and the Fir of June; The Determ nation behoved to proceed the 
Delivery; And by the Agreement, if the Hydes were not Asked betwixt and 
the Firſt of Fune, the Seller had no Obligment to Compell the Buyers to re- 
ceive the Hydes, ſo he had only his Freedom ic Diſpoſe of his own, i they Fail*d: 
And therefore, E Io, a Prorogation till the 5th. of June were legally Proven; 
yet ſeing no Decreet Arbitral is alleaged to be Pronounced betwixt and the 
Day to which the Delivery is alledged to be Prorogat; It was not in the 
Power of the Arbiters to Determine ex poſt facto. 

And therefore, the Lords are defired to take Notice, that as the Ordinars 
Interlocutor is founded on the Grounds of Law in every Circumſtance; So 
either of the Members of that In:erlocutor is Sufficient to exoner the Defender, 
wiz. If they did not require in due time, nor legally Prove a Proraogation of 
the time of Delivery and Submiſhon, 2. E#o, The Prorogation were legally 
Proven; Yet ſeing the Decreet Arbitral is long Poſterior to the Dyet to which 


the 
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the Prorogation is alledged, the 2 Arbitral is after the Expiring of the 
Submiſſion, and can never be Binding 

And laſt of all, the Lords would be pleaſed likewiſe; to take Notice that 
the Hydes were found Sufficient by indifferent Perſons, and are Extant, and 
will fill appear ſo 5 And that all the Chargers pretence is, that 140 are 
Worſe than the reſt which is nothing at all, becauſe no Quantity of Hydes 
can be found all of the ſame Value, but all are Sufficient conform to the Con- 
tract, which bears Sucking Cow, and Drawing Oxen 3 30 that there is no 
more by the Contract to make up the Sufficiency, but Sucking Cow, and 
Drawing Oxen : And that upon this ſlender pretence, the Charger claims no 
lefs than a Penalty of 1400 merks, which was the only Bait he firſt aimed 


at, from Firſt to Laſt. 


In Reſpe& whereof, the Defire of the Bill ought be 
Refuſed, * 


